Balancing Data, Cartels and Consumerism against
Anticompetitive Practices

- Aryaman® and Anjali Akhariya™

Abstract

Data is becoming the new oil and the assimilation of data s used for influencing
choices of the consumers in any market. The study of a society can be best conducted
by studying the behavior of its constituents. The tech companies collect huge amount
of data from the consumers and process them with the help of algorithms. The
algorithms are also used to personalize advertisements and suggestions to the
consumers. The data is collected from social media, trackers installed with the apps,
online activities and behaviors. The collection and sharing of data among the
companties 1s not a new business but with the AI tools regulating most of the data,
everything seems to be interconnected. Thus, forming a cartel. These cartels are at
times formed by AI tools themselves when the prices at different e-commerce
websites are same for a product or the sale is offered at the same time and so on. The
laws regarding the cartels need to be modified for identifying the cartels formed in
the digital world and the help of AI tools need to be taken for bursting the same.
Also, the leniency regime regarding the cartels formed by the AI tools needs to be
broader in horizon so as to include the bigger jurisdiction as Al is not limited to a
geographical boundary. In this study, secondary sources such as books, research
papers, news articles, blogs, case studies and legislations are referred to.

I. Introduction

American Novelist Tom Clansy says that if you can control the information
then you can control the people. In the present age of emerging
technologies such as metaverse becoming a reality, we are surrounded by
data clouds from all sides. Artificial Intelligence is regulating the world.
There have been instances of several Al-based robots that have a tendency
to overtake humans in every manner.

The reliance on artificial intelligence is essential because, in the ordinary
course of business, an uncountable amount of data is created every second,
and it is humanly impossible to examine and manage the same. Thus,
artificial intelligence is assisted. Also, the Al has the potential to monitor
the details of a market in the most minute and accurate way possible.
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If all the data is collected at one repository, then it creates a monopoly of
data holding, and if the repositories are interconnected, then a cartel is
being formed. It can be understood as the analogy of a pipeline carrying
data from users’ devices to a repository. With the visible effects of data
carriage, it seems that the pipelines have leaks, or all the data is being
deposited at a single repository, or the repositories are interconnected.
However, it is affirmed that the data carriage and its modulation are
powered by Artificial Intelligence.!

This interconnection of data collection mechanisms may lead to the
establishment of a group that joins hands to control price, which is a
formal or informal agreement between businesses, and they function as a
single market performer.?2 This is known as cartel formation, and the
participants in the cartel formation are cartel members.

The cartel members might determine the price of the commodity, market
share, division of profit, etc. The cartel dominates the market and abuses
its power by restricting competitors’ access to relevant data, manipulating
the consumer data to devise algorithms for maximum profits, and
preventing others from researching the same and entering the market. 34
Thus, the formation of a cartel is considered an anti-competitive practice.

II. Data manipulation and Al

The natural intelligence and artificial intelligence run parallel. The human
mind is a product of the surroundings and circumstances in which it
resides. It observes the society and then processes information to
formulate an opinion. Traders and businesspeople have mined news,
information, and commentaries for decades before reaching a decision
regarding investing and strategizing. In a similar manner, Artificial
Intelligence works on huge chunks of data known as big data and mines it
through an automated process using algorithms. Big data as a concept is
defined around five aspects, which are data volume, data velocity, data
variety, data veracity, and data value. The big data, after being processed
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and made clean and noise-free, is ‘smart data’. Key attributes for data to be
smart are accuracy and agility. The transformation of big data to smart
data involves several folds of Al-driven processes, and once the data is
processed, it connects with the customers in real time. It monitors the
movement, preferences, transactions, and so on. Thus, a data library is
created for every consumer. The AI processes the big data through
algorithms to learn and develop, and this process is known as machine
learning. Artificial intelligence works as a functioning fluid or brain for
machines. The Al is at times defined as developing machines that can think
and act rationally. They no longer rely on human intervention to seek
directions and process information. For example, the Global Positioning
System (GPS) map services used by travelers predict the estimated time of
arrival at a place, keeping the road and traffic conditions in consideration.
It determines the same by processing the data that it collects while the
travelers use it. It shows your moving speed, which means that it is keeping
track of speed as well as the time taken to reach a spot at different times in
a day. Its accuracy is determined by the average that it comes up with after
processing humongous data. This study of data and its usage is making it
easy for the Al tools to understand the psyche of a consumer. These Al
tools influence the interaction of the consumer with the market. There is a
cloud profile of every individual on the Al network, this profile contains
the trajectory of online behavior of the user on various applications. It
keeps a note of the financial capability and personal preferences.® For
example, a user keeps searching for SUVs of a certain price range during
the evening. The Al shall process this data and determine whether the user
is inclined to buy an SUV in a certain price range. It will accordingly give
personalized advertisements at the time when the user will be most
susceptible to getting trapped. Further addition of data can be tracking the
movement of the user, maybe they travel back from the office during the
evening time, and explore purchasing a car on their mobile phone. The Al
shall keep a note of the place as well as the location where the user searches
for the said car or product. This is termed as behavioral microtargeting,
which is one of the most successful business strategies.6 This targeting is
based on three key elements, that is, psychometric analysis conducted by
collecting a huge chunk of data and evaluating the data via machine
learning algorithms in order to predict the personality and character of the
target person. It also predicts their weaknesses and vulnerabilities. The data
is collected from various channels, for example, several studies by the
University of Cambridge have shown that analysis of likes on Facebook

5 Panoply, ‘Data Profiling Best Practices’ (Panoply, 2023) https:/panoply.io/analytics-
stack-guide/data-profiling-best-practices/
6 Privacy International, ‘Micro-Targeting’ (Privacy International, 20238)
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leads to determining the personality and character of an individual. Traits
such as affiliation to an ideology, sexual orientation, and pocket analysis
are identifiable.” The likes can also predict the religious beliefs, substance
consumption, and so on. In other words, it could be said that the
algorithms can know more about the targeted person than their friends
and family. They could even know more about the person than the person
themselves. All this is possible only by monitoring online social media
behavior.® All the data collected is used for marketing and advertising
purposes. Now, every application on a mobile phone tries to track all the
activities, and the users end up disclosing all the information to avail the
services.

Data analytics companies are in the business of selling personal data; they
collect critical news, legal, medical, and financial information about a user
and share it with technological giants that can influence our decisions
about our lives. The data analytics companies are acting as cartels; they
collectively have access to all the data and are exploiting it in order to gain
maximum profit.?

III. Data collection as a business

Now, data is the new oil, and the tech giants are collecting data in the most
unusual way that one can think of.19 The users may at times respond to
posts that ask them to reveal the last five emojis that they used or keep
tapping the suggestions on keyboard till a sentence is formed or choosing
a color out of the given options or fill out a survey form or providing an
email for logging on the platforms and much more. All these are
processed, analyzed, and assimilated in order to formulate an online
opinion about the user and then exploit the same information to maximize
profits. These are the very basic methods of direct data collection. The
companies further track the users by making them agree to their
voluminous licensing agreements, in which they seek all the permissions
that make them legally protected. The IP addresses are tracked, and with
them, complete online movement is screened. There are apps that ask for
permission to continue taking screenshots of your screen and sending

7 M Kosinski, D Stillwell and T Graepel, ‘Private Traits and Attributes Are Predictable from
Digital Records of Human Behavior’ (2013) 110(15) Proceedings of the National Academy
of Sciences (PNAS) https://www.pnas.org/doi/full/10.1073/pnas.1218772110

8 David Carroll, ‘How Our Likes Helped Trump Win’ Vice (15 August 2017)
https:/www.vice.com/en/article/mg9vvn/how-our-likes-helped-trump-win

9 Sarah Lamdan, Data Cartels: The Companies That Control and Monopolize Our
Information (Stanford UP 2022) 22-23.

19 Tim O’Reilly, ‘Data Is the New Oil of the Digital Economy’ Wired Insights (23 July 2014)
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them to the service provider for enhancement in service. Machine
learning in combination with algorithms stimulates many significant
changes in the digital market. Algorithms amplify the anti-competitive
problems wherein the players in a market become participants in the cartel
by way of data sharing among themselves. Further, the data companies are
making it a business to sell data. Most business models rely on data in the
present-day digital world.!! Data brokering markets are turning user data
into a business. RELX and Thomson Reuters are two of the oldest and
original data brokers. They make a product out of the data and sell it to
government agencies and private firms.!2 This data is the main source of
cartels, as all the preferences and interests of the users can be analyzed.

IV. Artificial intelligence in pricing

The impact of Al in determining market price is that the presence of Al
tools in the market undermines the prisoner’s dilemma, where the two
competitors are unable to communicate and engage in price wars with one
another. This results in consumer gain, but with Al, the opposite is
observed. The prices rise uniformly, and the consumers have no other
option but to purchase the goods and services at elevated prices. The
algorithms provide several ways in which the competitors in the market
may collude. With e-commerce, this may even become a greater challenge
where all the details are open.

With the ever-increasing usage of big data and pricing algorithms to set
new pricing models and predict market trends, tactic collusion is rising.
Tactic collusion is a situation where a few businesses act in a particular
manner without any interaction. They collude indirectly to maximize
benefits, resulting in a compromise of customer welfare!® and regulating
prices.

There are several modes that are used in algorithm pricing, such as the
Messenger model, the Hub and Spoke Model, the Predictable Agent, and
the Digital Eye or Self Learning Algorithms.4 Under the Messenger Model,

I Economic Times, ‘Google Tracks Highest Private Data among Big Tech Firms: Report’
The Economic Times (24 August 2022)
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the algorithms are just used to work upon the deliberation of humans. It is
just a mode and nothing more. In the Poster Cartel Case (United States of
America v. David Topkins, 2015), two companies used Artificial
Intelligence-based algorithms to regulate the prices of posters on e-
commerce market platforms, which was pre-agreed between the parties.
The two companies were based in the US and the UK; agencies from both
countries held them guilty and imposed fines.!?

There are Monitoring Algorithms that work to monitor the actions of
competitors of the respective business and enforce a collusive agreement.
Under this head, the tool may collect information regarding business
decisions, data screening, market behavior, and others. The data collected
is now processed in the algorithm, and the relevant part of the automated
data is forwarded to a new set of algorithms for colluding.

In the Hub and Spoke model, competitors rely on third parties to analyze
the market and decide upon the prices of their respective goods and
services. Once the reliance on these third parties reaches a certain point,
the third parties facilitate collusion. As the name suggests, several
companies (spokes) are connected to one hub, like a wheel. Cab service
provider Uber, for example, acts as a hub with the drivers as spokes. Uber
uses algorithms to determine the price for travel. At certain times, the
prices of the drives are high. It is Al that analyzes big data with respect to
travel and applies algorithms to calculate when to surge the price and when
to keep it nominal. The algorithm also keeps note of the price offered by
the competitors so that the customer does not shift to alternative means.
This is the reason behind the surging and decreasing prices of cabs on all
service providers simultaneously.

In the method of Predictable Agent, the algorithms are designed in such a
manner that they tend to modify prices without any human interference.
The algorithms act as predictable agents and keep modifying the prices,
which is often called algorithm-enhanced continuous parallelism. An
example is the pricing of the book, “The Making of a Fly”. Two artificial
intelligence tools strictly followed the algorithms, and due to the absence
of a price cap, it reached $23,698,655.93 (23+ million dollars) plus shipping
charges for one copy.l® This error became evident because of such an
exorbitant rise in the price of the book. The errors are oblivious at times
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because of similar pricing everywhere, and it takes place at the expense of
consumer welfare. American writer Isaac Asimov had devised the Three
Laws of Robotics, which were “it may not injure or cause harm to humans,
obey orders given by humans except when it contravenes the first law of
not injuring or harming humans. Lastly, the robot must protect its own
existence as long as it does not contravene the other two laws.”l” Now the
challenges are changing, and it would be precise to propose that the Al
shall never try to overpower natural intelligence. The newly proposed laws
could be understood as restricting the dominance of the machines, but
technological development is already at a pace that the law is unable to
match. If the Al pledges not to overpower natural intelligence, then it will
be in the larger interest of humankind. However, an antithesis to this is that
if a machine starts thinking, then it might not follow human-made laws.
Al, with its capabilities, can prove to be both useful and harmful; thus, if a
machine starts thinking, then it might start to search for rationality in
human-made laws. It might obey the laws that it deems fit and disobey the
rest. Law and technology have inherent contradictions. While technology
knows no boundaries, it is internationalized and globalized, and the law,
on the other hand, is restricted to certain geographical boundaries.!8 Thus,
following local laws would be a tedious task for the Al tools. The rule of law
carries a notion of reciprocity between the government and the governed.
Law shall be equal for all, and no one shall be above it.!9 In the case of Al
tools, there are several risks, such as data privacy and sovereignty, that shall
be discussed later in this research work.

Another method is the Digital-Eye Model, which embodies the ultimate
level of sophistication of algorithms. It is also known as self-learning
algorithms or black-box algorithms. These algorithms are achieving a
God-like view of the marketplace. They have the ability to anticipate the
changes in the market and plan for optimal pricing to achieve maximum
profit. Since there is no human intervention in this collusion, the cartel
thus formed cannot be objected to on the basis of intent to cheat or
defraud the customers. It becomes very difficult for agencies to find
evidence and establish that the practice was anti-competitive.2? One

17 Evan Ackerman, ‘Asimov’s Laws Won’t Stop Robots from Harming Humans, So We've
Developed a Better Solution’ Scientific American (19 March 2021)
https://www.scientificamerican.com/article/asimovs-laws-wont-stop-robots-from-

harming-humans-so-weve-developed-a-better-solution/
18 Tarek R Besold and others, ‘Al and the Rule of Law’ (2021) Artificial Intelligence and Law

https:/link.springer.com/article/10.1007/s10506-021-09294-4
19 Stanford Encyclopedia of Philosophy, ‘The Rule of Law’ (First published 1996, rev. 2023)

https:/plato.stanford.edu/entries/rule-of-law/

20 Ania Thiemann and Pedro Gonzaga, ‘Big Data: Bringing Competition Policy to the
Digital Era — Background Note by the Secretariat’ (OECD Competition Division, 2016)
https:/one.oecd.org/document/DAF/COMP(2016)14/en/pdf
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example of self-learning algorithms could be search engines monitoring
web searches and selecting the ads and news that are recommended. Time
and place are also significant under this recommendation.2! This
intelligence is achieved by Al tools with the concept of Machine Learning.
It would be apt to reiterate that algorithms are the applications that provide
reasoning to Artificial Intelligence.

Artificial Intelligence, particularly Machine Learning algorithms that are
used to monitor business decisions, may tacitly collude on their own. The
flight prices are one such example. The prices are often at the higher end
during festive times, weekends, and holidays. If 10 people search for a flight
from place A to Place B, 10 times a day, the prices will rise. It is Al that
monitors customer behavior. It not only keeps suggesting flights to the
customer but also regulates the price as per the demand, and the customer
starts getting advertisements about the place of destination, say, cab
services, hotels, places to visit, and so on. Therefore, all the data
repositories are interconnected, or maybe there is a single data repository.

The most common form of collusion is through signaling. If a business
raises the price of goods and services with the hope that the competitors
will do the same, and if the competitor actually does the same, then the
former’s raising of price is conceptualized as an offer of a unilateral
contract. By raising the prices, the competitor accepts the offer. In digital
marKkets, it is practiced by Al The tech giants use algorithms, and these
algorithms signal to the competitors. The signaling is a real-time process.
On the two biggest e-commerce platforms, the discounts and deals are
almost identical.

V. Companies, Cartels, and Anticompetitive Practices

The algorithms pose the greatest challenge to competition. A few tech
giants control most of the Artificial World (Virtual/Technological World).
The giants have hijacked the internet ecosystem and are exploiting the
cross-market presence by using their massive database. The data analytics
companies mix research and financial news to advise investors and predict
the projects that might make the biggest profit. Algorithmic discrimination
is also a challenge to tackle, where different pricings are applied for the
same products. It is when the algorithms favor their own products, as
happened in the Google Shopping case, or when the algorithms favor the
companies that pay higher commissions by placing their goods or services

2l Martin Elbers, ‘Algorithms and Law’ in The Algorithmic State — EULEN Working Paper
Series (2022) 61 https:/jmn-eulen.nl/wp-content/uploads/sites/575/2022/05/WP-Series-
No.-24-22-Why-do-Competition-Authorities-need-Artificial-Intelligence-Lorenzoni.pdf
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in priority on the list, as compared to the competitors, as it happened in
the Trivago case.?2 Trivago’s business model compares the prices of hotels
on different websites and offers the best deal to customers. Its revenue is
based on cost-per-click payments from the online booking sites. It was
found that the hotel room rates were misquoted on its platform and
television ads, highlighting the hotel booking sites that willfully paid the
maximum commission to Trivago. An algorithm was used by Trivago to
display such high commission-paying websites on top, but it did not
actually highlight the most beneficial deals for the customers. Customers
were also tricked by the usage of different colors, strikethrough prices,
deceptive comparisons, and so on. It led the customers to believe that it is
impartial and transparent in pricing.23

In one of the most talked-about data scandals in the history of humankind,
the Cambridge Analytica Data Scandal. Personal data belonging to millions
of social media users was collected by the British consulting firm
Cambridge Analytica. The Firm used the data to set the political ground.
The data of around 87 million users was collected from Facebook profiles
and used to influence Donald Trump's 2016 presidential campaign. It also
played a vital role in interfering with the Brexit referendum. The
campaigns involved psychographic profiling, which determined the
personality traits of users based on their online social presence. The
advertisements are categorized differently for Trump supporters and the
swing voters. The CEO of Cambridge Analytica, Alexander Nix, described
that the job was to identify the ones that could be enticed to vote for
Trump, which was done by showing images of notable supporters of
Donald Trump and presenting a negative image of the opponent.24 In the
long-fought battle, Meta, the owner of Facebook, paid $725m to settle legal
action for the data breach to Cambridge Analytica.25

Facebook’s German Cartelization Case26 — Facebook is not just a social
connection platform; it also connects users with advertisements and

22 ACCC, ‘Trivago Misled Consumers about Hotel Room Rates’ ACCC Press Release (20
January 2020) https:/www.accc.gov.au/media-release/trivago-misled-consumers-about-
hotel-room-rates

23 David Ingram, ‘Facebook Says Data on 87 Million Users May Have Been Shared with
Cambridge Analytica’ Reuters (5 April 2018) https:/www.reuters.com/article/us-facebook-
cambridge-analytica-trump-idUSKBNIGW2UV

24 Joe Tidy, ‘Facebook Fined for Misleading Users about Data Use’ BBC News (22 December
2022) https://www.bbc.com/news/technology-64075067

% Eryk Mistewicz, ‘Social Media Platforms’ Rush on Personal Data and Competition Law:
Facebook Decision of German Federal Cartel Office’ Academia.edu (2020)
https://www.academia.edu/42681831/Social Media Platforms Rush on_Personal Dat
a_and Competition_Law_Facebook Decision _of German Federal Cartel Office

26 Rishabh Bajoria, ‘German Court’s Antitrust Decision Rules against Data Collection by
Facebook’ IndiaCorpLaw Blog (10 June 2020) https:/indiacorplaw.in/2020/06/german-

courts-antitrust-decision-rules-against-data-collection-by-facebook.html
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publications by several businesses and associations. The revenue model of
Facebook depends on online personalized advertising, which is also called
target advertising. The platform uses algorithms to track the online
movements of users with the aim of presenting them with advertisements
that are best suited to their needs and requirements. The factors that the
algorithms take note of are personal commercial behavior, their interests,
purchasing power, and living conditions, as described above in the
Cambridge Analytica case. The data is collected from different sources and
combined to reach a conclusion. This data is again big data, and again,
there are algorithms that process the big data.

This came in notice of the Federal Cartel Office (FCO) of Germany, and it
was further found that Facebook has dominance in the social media
market, with 95% of daily and 80% of monthly social media users preferring
Facebook. The FCO concluded that Facebook has abused its dominant
position and forced users to share data from other Facebook services, such
as Instagram, Oculus, Masquerade, and WhatsApp. The personal data of
users collected over the platforms was leveraged for Facebook’s
personalized advertising business.2’” This information was processed and
shared across the platforms and had the potential to influence the
commercial behavior and purchasing habits of the users.

To its defense, Facebook took the stand that the company processes data
in order to serve the users in the best possible way and maintain the
interests of Facebook.

The German Court further found Facebook's conduct to be anti-
competitive as it combined data generated outside of Facebook.com with
the consent of the users. It was in contravention of the General Data
Protection Regulation (GDPR). Also, the Court observed that Facebook is
the single largest player in the social media market with no competition.
The users are not left with any alternative, nor are they allowed to choose
the data that can be disclosed.

In the Indian context, the widely publicized case of WhatsApp privacy
policy was in the same regard. WhatsApp was bought by Facebook in 2014,
and later, they introduced changes in their privacy policy that facilitated
the sharing of data between WhatsApp and Facebook, including the
chats.2® The policy was violative of the Right to Privacy under Article 21 of
the Indian Constitution. In 2023, the Supreme Court of India directed the
social media service provider to give a wide public undertaking that it shall

27 Inc42, ‘SC. Lists WhatsApp Data Privacy Case for Final Hearing on January 17’ (5 January
2023) https:/inc42.com/buzz/sc-lists-whatsapp-data-privacy-case-for-final-hearing-on-

january-17/
28 Justice K.S. Puttaswamy (Retd.) v Union of India (2017) 10 SCC 1.
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not limit the functionality of the application for users who do not agree to
the new privacy policy until the Indian government introduces a data
protection law.29

Zomato’s Case — The user's experience, feeling the craving for food, and
then getting suggestions from the food delivery applications. Maybe the
users have spoken to someone in the vicinity about having Italian food,
and then the app suggests Italian cuisine with special discounts. The users
are under continuous surveillance.30. The online dependency on these
platforms has exacerbated the concern of data security, and the
intersection of data, imbalances of information, and intelligent marketing
has opened up new opportunities for the algorithm-based businesses to
exploit the biases of the users.

The companies might have a food pattern of every individual with
categories such as days of the month on which orders are placed, the time
at which the person feels the urge to eat something, and at the beginning
of the month, people tend to spend more.

There are features such as only two rooms at a certain price, 10 people
looking for rooms right now, or 10 people looking at the XYZ flight right
now. The Al is trying to influence the decisions in real time. With such
features, the platforms play with the psychology of the users/customers.
They exploit the feeling of insecurity and scarcity of services or products.
It enhances the validity in the psyche of the user that the place is worth
looking at, as many others are also considering staying there and like
things. This gets legal protection with the cocktail of hassle-free agreement
to Terms and conditions, privacy policies, and widespread lack of
understanding regarding behavior in the online atmosphere. All the
information is put through algorithms to determine the ad suggestions, as
it is humanly impossible to keep an eye on every movement of every user.

In yet another case, Google was accused of abusing its dominant market
position by mandating registration on its platform to get a license to the
Android operating system for smart devices, the Play Store, and other
features.3! The Competition Commission of India (CCI) imposed a fine of

29The Indian Ezxpress, ‘Supreme Court Asks WhatsApp to Publicise Undertaking to
Government’ (2 April 2023) https:/indianexpress.com/article/india/supreme-court-
whatapp-privacy-policy-data-protection-law-8418829/

30 The Star, ‘Pandemic Surveillance: Is Tracing Tech Here to Stay? (11 March 2022)
https://www.thestar.com.my/tech/tech-news/2022/03/11/pandemic-surveillance-is-

tracing-tech-here-to-stay
31 The Indian Express, ‘Explained: Why Google Was Fined by the Competition Commission
of India’ (21 October 2022) https:/indianexpress.com/article/explained/explained-

economics/google-android-devices-competition-commission-india-fine-explained-
8222377/
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Rs. 1337.76 crores on Google for the abuse of its position.32 In addition to
the monetary penalty, the antitrust watchdog, CCI, issued several
directions to Google, like not denying access to Play Services plugins to
disadvantaged Original Equipment Manufacturers and not mandating the
installation of Google Search, Chrome browser, Gmail, and other
applications as a prerequisite. The CCI further observed that the
competitors of Google could not attain the pari passu market hold as
Google because of its Mobile Application Distribution System (MADA),
network barriers, and certain other factors. Thus, the stated imposition of
penalty was imposed for violating Section 4 of the Competition Act,
2002.33

VI. Legal Standpoint

A cartel is like a secretive group that may not have any absolute trace. The
Competition Act of 2002 makes participation in a cartel formation an
offence, within the meaning of Section 3(3)3¢. The formation of a cartel
usually gives rise to abuse of dominant position that is defined in Section
4 of the Competition Act. Usual acts of abuse of dominance involve certain
listed activities. They are direct or indirect control exercised by imposing
discriminatory pricings, hiked pricings, predatory pricings3’, limiting or
restricting the supply of goods and services, denying market access, using
power to influence the other party into entering a contract. Reducing the
supply quantity is also an abuse of dominance, as it results in an increase
in price. The demand-supply principle is applicable.

Further, Section 27(b) provides the clause for punishment in case of cartel
formation. The punishment shall carry imposition of a penalty equal to
thrice the profit made out of transacting with the cartel or 10 percent of
the average turnover of the cartel of the preceding three financial years,
whichever is higher. The act talks about Appreciable Adverse Effect on
Competition (AAEC), which includes activities that restrict competition in
a market, and the formation of Cartels is covered under AAEC. In plain
words, the cartels are groups of businesses that come together, explicitly
or implicitly, and regulate the market as per their whims and fancies; they
fix prices, limit the supply of goods or services in order to make maximum

32 Business Standard, ‘NCLAT Directs Google to Pay 10% of Rs 1,887 Crore Penalty Imposed
by CCI’ (4 January 2023) https:/www.business-standard.com/article/companies/nclat-
directs-google-to-pay-10-of-rs-1-837-crore-penalty-imposed-by-cci-

123010400862 _1.html

33 Press Information Bureau, ‘Government of India Press Release’ (27 October 2022)
https:/pib.gov.in/PressReleaselframePage.aspx?PRID=1869748

34 The Competition Act 2002, No. 12 of 2003, Acts of Parliament, Government of India.
35T Ramappa, Competition Law in India (2nd edn, Oxford University Press 2010).
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profits.36 The thirty-second report on Competition Policy 2002 by the
European Union says that Cartels diminish social welfare and do the
opposite, i.e., transfer wealth from consumers to parties in the cartels by
modifying the output or price in relation to market-driven levels.3

As mentioned several times, identifying a cartel is one of the most tedious
tasks; the Indian legal system has diluted the rigidity in terms of the
standard of proof to be relied upon for establishing a cartel. In re Sugar
Mills38, the CCI demanded evidence that alleged participants in the cartel
met and decided upon the collusive conduct. They demanded conclusive
evidence of the meeting of minds. However, later in the LPG cartel case,
the CCI held that cartel formation is not a criminal offence, and the test of
proof shall include a balance of probabilities3? and the liaison of intention
test. 4041 Again, in Builders Association of India v. Cement Manufacturers
Association4? also known as Cement Cartel case, the CCI held that mere
presence of circumstantial evidence in the absence of any direct evidence
can be conclusive.

The Competition Commission of India provides for an option of leniency
where any member of the cartel can honestly disclose the existence of the
cartel and help the authorities in busting it. Section 46 of the Competition
Act provides for such provision. The whistleblower in this case can be
granted complete exemption from penalty. The Commission introduced
the Competition Commission of India (Lesser Penalty) Regulations, 2009,
in pursuance of Section 64 of the Act to strengthen the leniency regime. In
the case of zinc-carbon batteries, the Commission granted a 100% leniency

36 European Commission, Competition Policy Annual Report 2002 (European Commission
2002) https:/ec.europa.eu/competition/publications/annual _report/2002/en.pdf

37 In Re: MCX Stock Exchange Ltd and Others, Case No. 1 of 2010, Competition Commission
of India.

38 In Re: Aluminium Phosphide Tablet Manufacturers, 2012 SCC OnLine CCI 11.

39 Cambridge Dictionary, ‘Balance of Probabilities’ (Cambridge University Press)
https:/dictionary.cambridge.org/dictionary/english/balance-of-probabilities

40 SCC Online Blog, ‘Cartelisation: Understanding the Concept under Indian Competition
Law’ (SCC Online, 15 February 2021)
https:/www.scconline.com/blog/post/2021/02/15/cartelisation/

4 In Re: Alleged Cartelisation in respect of zinc-carbon dry cell batteries market in India,
2012 SCC OnLine CCI 42.

42 Nishith Desai Associates, “The Curious Case of Leniency under the Competition Act,
2002 in India’ Mondaq (21 February 2019) https:/www.mondag.com/india/cartels-
monopolies/816022/the-curious-case-of-leniency-under-the-competition-act-2002-in-
india
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to the applicant as it disclosed the anti-competitive conduct when the
Commission had no prima facie opinion about the same.3

The formation of cartels leads to a loss of competitiveness and thus
impacts the employability factor of a society. In the case of Al-forming
cartels, the view will be different from that of a traditional market. Big data,
algorithms, artificial intelligence, privacy concerns, and several other
factors are involved in technological cartels, which will be discussed in
subsequent sections. The biggest challenge includes furnishing proof
against the constitution and operation of cartels.

VII. Challenges and Suggestions

The technological development is taking place at a very fast pace, and legal
development is unable to keep pace. The reason behind this is that the
procedure to establish any law is too time-consuming, while the
development of technology can take place in a relatively shorter time. The
data-driven mergers of tech giants like Microsoft-LinkedIn, Facebook-
WhatsApp, and others are posing an even greater challenge to law agencies
to protect the users from being exploited, as it is getting tougher to identify
and bust a cartel. These algorithms are not comprehensible to the general
public. The biggest challenges might include the authorities' inability to
determine the algorithms and their codes. Identifying the codes of the
algorithms might help the agencies in building a counter to fight the cartel
formation. This fighting technology with technology would require
reverse engineering to rescue the Al cartels from bursting. Furthermore,
the laws can be made more stringent in terms of revealing and collecting
data.

Another challenge with artificial intelligence is the application of laws.
There can be a situation where Al disagrees with human-made laws. It
might make laws and rules of its own, and might as well force humans to
follow the laws that are made by the Al. The German and French
authorities are conducting a joint study to analyze the challenges relating
to algorithms and competition law. The European Commission
introduced the Digital Services Act, which focuses on collecting
information and getting the analysis done of the algorithms that are used
by data analytics companies and their impacts on the market and
competition law.#¢ The United States recently introduced the Algorithmic

43 Soumyarendra Barik, ‘Big Tech Will Have to Open Up Their “Black Box” Algorithms for
Regulatory Scrutiny: EU Competition Head’ MediaNama (26 November 2020)
https:/www.medianama.com/2020/11/223-digital-services-act-algorithms/

4 Competition Commission of India v Coordination Committee of Artists and Technicians of W.B.
Film and Television and Ors (2017) 5 SCC 17.




Accountability Act of 2022, which mandates data possessors to assess the
impacts of the automated algorithmic systems that they use and sell. It
further seeks to detail when and how the automated systems are used and
empowers customers to make informed choices about decisions that are
based on algorithmic calculations.

Thus, it can be concluded on the note that the technological development
shall be made to an extent where they do not overpower humans. The
identification of cartels formed by Al tools shall be monitored, and
assistance from Al tools can be taken. The leniency regime regarding the
cartels formed by Al tools needs to be introduced, and the tools need to be
trained in such a manner as to promote competition in the market. Data
collection and usage shall be properly regulated, and the new data
protection bill is a silver lining in protecting the data. The right to be
forgotten shall be made an intrinsic right under the Right to Privacy. Above
all, the Al tools shall be trained in such a manner that they do not indulge
in anti-competitive activities, and the dependency on them shall be duly
curtailed so as to maintain a balance between data and its usage against
consumerism.




